significant number of the rules set forth in the Study are applicable in international armed conflict because they have achieved universal status, either as a matter of treaty law or -as with many provisions derived from the Hague Regulations of 1907 -customary law. Nonetheless, it is important to make clearboth to the ICRC and to the greater international community -that, based upon the U.S. review thus far, the United States is concerned about the methodology used to ascertain rules and about whether the authors have proffered sufficient facts and evidence to support those rules. Accordingly, the United States is not in a position to accept without further analysis the Study's conclusions that particular rules related to the laws and customs of war in fact reflect customary international law.
The United States will continue its review and expects to provide additional comments or otherwise make its views known in due course. In the meantime, this Article outlines some basic methodological concerns and, by examining a few of the rules set forth in the Study, illustrates how these flaws call into question some of the Study's conclusions. This is not intended to suggest that each of the U.S. methodological concerns applies to each of the Study's rules, or that the United States disagrees with every single rule contained in the study -particular rules or elements of those rules may well be applicable in the context of some categories of armed conflict. Rather, the United States hopes to underline by its analysis the importance of stating rules of customary international law correctly and precisely, and of supporting conclusions that particular rules apply in international armed conflict, internal armed conflict, or both. For this reason, the specific analysis in Part III of four rules is in certain respects quite technical in its evaluation of both the proffered rule and the evidence that the Study uses to support the rule.
Methodological Concerns
There is general agreement that customary international law develops from a general and consistent practice of States followed by them out of a sense of legal obligation, or opinio juris. Although it is appropriate for commentators to advance their views concerning particular areas of customary international law, it is ultimately the methodology and the underlying evidence on which commentators rely -which must in all events relate to State practice -that must be assessed in evaluating their conclusions.
State practice
Although the Study's introduction describes what is generally an appropriate approach to assessing State practice, the Study frequently fails to apply this approach in a rigorous way. N First, for many rules proffered as rising to the level of customary international law, the State practice cited is insufficiently dense to meet the ''extensive and virtually uniform'' standard generally required to demonstrate the existence of a customary rule. N Second, the United States is troubled by the type of practice on which the Study has, in too many places, relied. The initial U.S. review of the State practice volumes suggests that the Study places too much emphasis on written materials, such as military manuals and other guidelines published by States, as opposed to actual operational practice by States during armed conflict. Although manuals may provide important indications of State behavior and opinio juris, they cannot be a replacement for a meaningful assessment of operational State practice in connection with actual military operations. The United States also is troubled by the extent to which the Study relies on nonbinding resolutions of the General Assembly, given that States may lend their support to a particular resolution, or determine not to break consensus in regard to such a resolution, for reasons having nothing to do with a belief that the propositions in it reflect customary international law. N Third, the Study gives undue weight to statements by non-governmental organizations and the ICRC itself, when those statements do not reflect whether a particular rule constitutes customary international law accepted by States. N Fourth, although the Study acknowledges in principle the significance of negative practice, especially among those States that remain non-parties to relevant treaties, 3 that practice is in important instances given inadequate weight. N Finally, the Study often fails to pay due regard to the practice of specially affected States. 4 A distinct but related point is that the Study tends to regard as equivalent the practice of States that have relatively little history of participation in armed conflict and the practice of States that have had a greater extent and depth of experience or that have otherwise had significant opportunities to develop a carefully considered military doctrine. The latter category of States, however, has typically contributed a significantly greater quantity and quality of practice.
Opinio juris
The United States also has concerns about the Study's approach to the opinio juris requirement. In examining particular rules, the Study tends to merge the practice and opinio juris requirements into a single test. In the Study's own words, ' 'it proved very difficult and largely theoretical to strictly separate elements of practice and legal conviction. More often than not, one and the same act reflects both practice and legal conviction. … When there is sufficiently dense practice, an opinio juris is generally contained within that practice and, as a result, it is not usually necessary to demonstrate separately the existence of an opinio juris. '' 5 The United States does not believe that this is an appropriate methodological approach. Although the same action may serve as evidence both of State practice and opinio juris, the United States does not agree that opinio juris simply can be inferred from practice. Both elements instead must be assessed separately in order to determine the presence of a norm of customary international law. For example, Additional Protocols I and II to the Geneva Conventions contain far-reaching provisions, but States did not at the time of their adoption believe that all of those instruments' provisions reflected rules that already had crystallized into customary international law; indeed, many provisions were considered ground-breaking and gap-filling at the time. One therefore must be cautious in drawing conclusions as to opinio juris from the practice of States that are parties to conventions, since their actions often are taken pursuant to their treaty obligations, particularly inter se, and not in contemplation of independently binding customary international law norms. 6 Even if one were to accept the merger of these distinct requirements, the Study fails to articulate or apply any test for determining when state practice is ''sufficiently dense'' so as to excuse the failure to substantiate opinio juris, and offers few examples of evidence that might even conceivably satisfy that burden.
The United States is troubled by the Study's heavy reliance on military manuals. The United States does not agree that opinio juris has been established when the evidence of a State's sense of legal obligation consists predominately of military manuals. Rather than indicating a position expressed out of a sense of a customary legal obligation, in the sense pertinent to customary international law, a State's military manual often (properly) will recite requirements applicable to that State under treaties to which it is a party. Reliance on provisions of military manuals designed to implement treaty rules provides only weak evidence that those treaty rules apply as a matter of customary international law in non-treaty contexts. Moreover, States often include guidance in their military manuals for policy, rather than legal, reasons. For example, the United States long has stated that it will apply the rules in its manuals whether the conflict is characterized as international or non-international, but this clearly is not intended to indicate that it is bound to do so as a matter of law in non-international conflicts. Finally, the Study often fails to distinguish between military publications prepared informally solely for training or similar purposes and those prepared and approved as official government statements. This is notwithstanding the fact that some of the publications cited contain a disclaimer that they do not necessarily represent the official position of the government in question.
A more rigorous approach to establishing opinio juris is required. It is critical to establish by positive evidence, beyond mere recitations of existing treaty obligations or statements that as easily may reflect policy considerations as legal considerations, that States consider themselves legally obligated to follow the courses of action reflected in the rules. In this regard, the practice volumes generally fall far short of identifying the level of positive evidence of opinio juris that would be necessary to justify concluding that the rules advanced by the Study are part of customary international law and would apply to States even in the absence of a treaty obligation.
Formulation of rules
The Study contains several other flaws in the formulation of the rules and the commentary. Perhaps most important, the Study tends to over-simplify rules that are complex and nuanced. Thus, many rules are stated in a way that renders them overbroad or unconditional, even though State practice and treaty language on the issue reflect different, and sometimes substantially narrower, propositions. Although the Study's commentary purports to explain and expand upon the specifics of binding customary international law, it sometimes does so by drawing upon non-binding recommendations in human rights instruments, without commenting on their non-binding nature, to fill perceived gaps in the customary law and to help interpret terms in the law of war. For this reason, the commentary often compounds rather than resolves the difficulties presented by the rules, and it would have been useful for the Study's authors to articulate the weight they intended readers to give the commentary.
Implications
By focusing in greater detail on several specific rules, the illustrative comments below show how the Study's methodological flaws undermine the ability of States to rely, without further independent analysis, on the rules the Study proposes.
These flaws also contribute to two more general errors in the Study that are of particular concern to the United States: N First, the assertion that a significant number of rules contained in the Additional Protocols to the Geneva Conventions have achieved the status of customary international law applicable to all States, including with respect to a significant number of States (including the United States and a number of other States that have been involved in armed conflict since the Protocols entered into force) that have declined to become a party to those Protocols; and N Second, the assertion that certain rules contained in the Geneva Conventions and the Additional Protocols have become binding as a matter of customary international law in internal armed conflict, notwithstanding the fact that there is little evidence in support of those propositions.
Illustrative Comments on Four Rules in the Study
This Part looks in detail at four rules in the Study, in an effort to illustrate how the United States's methodological concerns about the Study affect the ICRC's conclusions that certain propositions rise to the level of customary international law.
Rule 31: ''Humanitarian relief personnel must be respected and protected.''
The United States consistently has supported and facilitated relief efforts in armed conflicts around the world, and is keenly aware of the critical role humanitarian relief personnel play in bringing food, clothing, and shelter to civilians suffering from the impact of such conflicts. It is clearly impermissible intentionally to direct attacks against humanitarian relief personnel as long as such personnel are entitled to the protection given to civilians under the laws and customs of war. Rule 31, however, sets forth a much broader proposition without sufficient evidence that it reflects customary international law. The Study fails to adduce a depth of operational State practice to support that rule. Had it examined recent practice, moreover, its discussion might have been more sensitive to the role of State consent regarding the presence of such personnel (absent a UN Security Council decision under Chapter VII of the UN Charter) and the loss of protection if such personnel engage in particular acts outside the terms of their mission. The Study summarily dismisses the role of State consent regarding the presence of humanitarian relief personnel but fails to consider whether a number of the oral statements by States and organizations that it cites actually reflected situations in which humanitarian relief personnel obtained consent and were acting consistent with their missions. 7 To be clear, these qualifications do not suggest that humanitarian relief personnel who have failed to obtain the necessary consent, or who have exceeded their terms of mission short of taking part in hostilities, either in international or internal armed conflicts, may be attacked or abused. Rather, it would be appropriate for States to take measures to ensure that those humanitarian relief personnel act to secure the necessary consent, conform their activities to their terms of mission, or withdraw from the State. Nevertheless, a proposition that fails to recognize these qualifications does not accurately reflect State practice and opinio juris. [t] he humanitarian assistance should also receive the consent of the parties to the conflict the territory of which it must pass or in which it carries out its tasks. '' 14 Despite the fact that these treaties clearly qualify State obligations regarding humanitarian relief personnel, Rule 31 lacks any such qualifications. Because the practice of States Parties to treaties presumptively tracks their treaty prerogatives and obligations, one would expect that, to justify omission of these qualifications, the Study would have provided particularly strong evidence of State practice that was inconsistent with them. However, the Study simply concludes that ''the overwhelming majority of practice does not specify this condition [of consent],'' even after acknowledging that the protection of humanitarian relief 11 Ibid. at Article 12(7)(b). 12 Pictet's Commentary on the Fourth Geneva Convention notes, ''In theory, all humanitarian activities are covered (…) subject to certain conditions with regard to the character of the organization undertaking them, the nature and objects of the activities concerned and, lastly, the will of the Parties to the conflict.'' Commentary, IV Geneva Convention, Jean Pictet (ed.), ICRC, 1960, p. 96. It continues, ''All these humanitarian activities are subject to one final condition -the consent of the Parties to the conflict. This condition is obviously harsh but it might almost be said to be self-evident.'' (Ibid., p. 98. The Study cites only seven military manuals, all from States Parties to AP I. The cited excerpts from these manuals offer no indication that these States reject the role of consent. Australia's and France's military manuals simply state that humanitarian relief personnel are given special protection, but this does not explain the scope of and preconditions for a State's obligations. 18 Only one State's manual (Sweden's) states the view that Article 71(2) has achieved the status of customary international law, and it is not clear from the excerpt whether Sweden believes that other paragraphs of Article 71 (including the consent provision in paragraph (1)) also are customary international law. 19 Indeed, the role of consent may be so commonly understood that States, in discussing this issue, simply assume that humanitarian relief personnel will obtain it, particularly given the strong incentives for them to do so. As for many of the UN Security Council resolutions cited as State practice supporting Rule 31, almost all of the peacekeeping operations from which these resolutions stem were established with the consent of the host governments or under the Security Council's Chapter VII authority. Thus, although the resolutions may not themselves recite a condition of consent, consent almost always was a condition precedent -save in the case of Security Council action under Chapter VII, which is plainly an exceptional circumstance with respect to State sovereignty. Significant examples of the operational practice of States in this areawhich were not included in the Study -are very different from that described by the Study in that they evidence the critical role of State consent. For example, the Civil Military Operations Center and the Humanitarian Operations Center, employed by U.S. and coalition forces in conflicts that include Bosnia, Kosovo, and Afghanistan, required humanitarian relief organizations to coordinate their movements with the coalition forces, in order for those forces to support the organizations' efforts and to ensure their members' safety. 21 Fuller consideration of operational practice undoubtedly would have provided the Study's authors valuable, necessary information.
Relevant treaty provisions

Terms of mission limitation
Rule 31 also disregards the obvious fact that humanitarian relief personnel who commit acts that amount to direct participation in the conflict are acting inconsistent with their mission and civilian status and thus may forfeit protection. The Geneva Conventions and AP I both recognize, implicitly or explicitly, that during such time as a civilian takes direct part in hostilities, he or she may be targeted. As noted above, to support a rule that ignores the ''terms of mission'' condition, one would expect the Study to provide strong evidence of State practice that ignores States' prerogatives under relevant treaties to provide protection only for humanitarian relief personnel who are providing humanitarian relief. But the Study has not provided such evidence. The Study also fails to provide evidence of opinio juris regarding such practice.
Much of the practice cited in the Study actually supports the condition that humanitarian relief personnel must work within the terms of their mission. For instance, Canada's cited manual refers to the work of humanitarian relief personnel themselves as protected, and, with regard to non-governmental organizations, notes that NGOs are to be respected ''upon recognition that they are providing care to the sick and wounded.'' 22 The Dutch manual uses the more precise term ''personnel engaged in relief activities,'' which may be read as reflecting the ''terms of mission'' requirement. 23 The Study cites the fact that India provides to relief personnel the same protection as medical and religious personnel, 24 but the latter categories of personnel lose their protection from direct attack if they engage in acts harmful to the enemy or directly participate in 21 See generally U.S. Joint Publication 3-07.6, Joint Tactics, Techniques, and Procedures for Foreign Humanitarian Assistance. 22 Study, Vol. II, p. 590, para. 14. Furthermore, the manual cited by the Study is in fact a training manual designed to ''briefly outline (…) 25 This, too, fails to support the proposed rule, as it focuses on the actual work of humanitarian relief personnel and is silent about the protections Jordan gives humanitarian relief personnel who act outside their missions' terms. Finally, the Study cites the EU Presidency as saying, ''[D]uring armed conflicts, the security of humanitarian personnel was frequently not respected. '' 26 The only reasonable conclusion to draw from this statement is that State practice is inconsistent with the described rule.
These limitations in treaty provisions, military manuals, and State practice are not inadvertent, but reflect a concerted distinction borne of legitimate State and military security concerns, making it very unlikely that States would acquiesce in the overbroad principle depicted in the rule. For example, during the 1982 Israeli incursion into Lebanon, Israel discovered ambulances marked with the Red Crescent, purportedly representing the Palestinian Red Crescent Society, carrying able-bodied enemy fighters and weapons. This misconduct reportedly was repeated during the 2002 seizure of Bethlehem's Church of the Nativity by members of the terrorist al Aqsa Martyrs Brigade. 27 If the ambulance drivers in these examples were considered to be humanitarian relief personnel and actually were helping fighters in a conflict, Israel would be precluded from taking action under Rule 31 as written. Military commanders also have had to worry about individuals falsely claiming humanitarian relief personnel status, as happened in Afghanistan when some members of Al Qaeda captured while fighting claimed to be working for a humanitarian relief organization. These examples demonstrate why States, in crafting treaty provisions on this topic, have created a ''terms of mission'' condition for humanitarian relief personnel in a way that Rule 31 fails to do.
Opinio juris
According to the Study, a number of States view themselves as having a legal obligation to protect humanitarian relief personnel as a matter of customary international law. The meaning and soundness of certain cited examples are at best unclear, however. For instance, the Study cites Nigeria and Rwanda as asserting that they are legally obligated to protect humanitarian relief personnel from the effects of military operations, even in the absence of a treaty obligation. 28 Without citations of the actual wording used, and without context, it is not clear whether 25 these States were asserting that they took this view even in the absence of State consent and in situations in which humanitarian relief personnel were acting outside their mission. The Study also quotes Zimbabwe's submission that it regards the Geneva Conventions' guarantees relating to the activities of relief personnel as part of customary international law, but, as noted above, those Conventions reflect the importance of State consent. 29 Finally, with regard to the Report on U.S. Practice stating that the United States believes that ''unjustified attacks on international relief workers are also violations of international humanitarian law'' (emphasis added), nothing in this statement undercuts the fact that matters may be different when humanitarian relief personnel are acting as combatants, nor does it speak at all to the question of State consent. 
Non-international armed conflicts
Although the Study asserts that Rule 31 applies in both international and noninternational armed conflict, the Study provides very thin practice to support the extension of Rule 31 to non-international armed conflicts, citing only two military manuals of States Parties to AP II and several broad statements made by countries such as the United Kingdom and United States to the effect that killing ICRC medical workers in a non-international armed conflict was ''barbarous'' and contrary to the provisions of the laws and customs of war. 31 The Study contains little discussion of actual operational practice in this area, with citations to a handful of ICRC archive documents in which non-state actors guaranteed the safety of ICRC personnel. Although AP II and customary international law rules that apply to civilians may provide protections for humanitarian relief personnel in non-international armed conflicts, the Study offers almost no evidence that Rule 31 as such properly describes the customary international law applicable in such conflicts.
Summary
The United States does not believe that Rule 31, as drafted, reflects customary international law applicable to international or non-international armed conflicts. The rule does not reflect the important element of State consent or the fact that States' obligations in this area extend only to humanitarian relief personnel who are acting within the terms of their mission -that is, providing humanitarian relief. To the extent that the authors intended to imply a ''terms of mission'' requirement in the rule, the authors illustrated the difficulty of proposing rules of customary international law that have been simplified as compared to the corresponding treaty rules. Rule 45: ''The use of methods or means of warfare that are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment is prohibited.'' (First sentence)
Protection of the environment during armed conflict obviously is desirable as a matter of policy, for reasons that include issues of civilian health, economic welfare, and ecology. The following discussion should not be interpreted as opposing general consideration, when appropriate and as a matter of policy, of the possible environmental implications of an attack. Additionally, it is clear under the principle of discrimination that parts of the natural environment cannot be made the object of attack unless they constitute military objectives, as traditionally defined, and that parts of the natural environment may not be destroyed unless required by military necessity.
Nevertheless, the Study fails to demonstrate that Rule 45, as stated, constitutes customary international law in international or non-international armed conflicts, either with regard to conventional weapons or nuclear weapons. 32 First, the Study fails to assess accurately the practice of specially affected States, which clearly have expressed their view that any obligations akin to those contained in Rule 45 flow from treaty commitments, not from customary international law. (The United States disagrees with the Study's conclusion that France, the United Kingdom, and the United States are not among those specially affected with regard to environmental damage flowing from the use of conventional weapons, given the depth of practice of these States as a result of their participation in a significant proportion of major international armed conflicts and peacekeeping operations around the globe during the twentieth century and to the present.) Second, the Study misconstrues or overstates some of the State practice it cites. Third, the Study examines only limited operational practice in this area and draws flawed conclusions from it.
Specially affected States
The Study recognizes that the practice of specially affected States should weigh more heavily when assessing the density of State practice, 33 ''During the course of the Conference there was no consideration of the issues raised by the use of nuclear weapons. Although there are several articles that could seem to raise questions with respect to the use of nuclear weapons, most clearly, article 55 on the protection of the natural environment, it was the understanding of the United States Delegation throughout the Conference that the rules to be developed were designed with a view to conventional weapons and their effects and that the new rules established by the Protocol were not intended to have any effects on, and do not regulate or prohibit, the use of nuclear weapons. We made this understanding several times during the Conference, and it was also stated explicitly by the British and French Delegations. It was not contradicted by any delegation so far as we are aware. '' 40 The Conference Record from 1974, reflecting earlier work on the text that became AP I, records the United Kingdom's view on the issue: ''[The UK] delegation also endorsed the ICRC's view, expressed in the Introduction to the draft Protocols, that they were not intended to broach problems concerned with atomic, bacteriological or chemical warfare. (…) It was on the assumption that the draft Protocols would not affect those problems that the United Kingdom Government had worked and would continue to work towards final agreement on the Protocols.'' 41 In acceding to AP I, both France and the United Kingdom stated that it continued to be their understanding that the Protocol did not apply generally to nuclear weapons. For instance, the United Kingdom stated, ''It continues to be the understanding of the United Kingdom that the rules introduced by the Protocol apply exclusively to conventional weapons (…). In particular, the rules so introduced do not have any effect on and do not regulate or prohibit the use of nuclear weapons.'' 42 The Study's summary states: ''It appears that the United States is a 'persistent objector' to the first part of this rule. In addition, France, the United Kingdom and the United States are persistent objectors with regard to the application of the first part of this rule to the use of nuclear weapons.'' 43 However, the weight of the evidence -including the fact that ICRC statements prior to and upon conclusion of the Diplomatic Conference acknowledged this as a limiting condition for promulgation of new rules at the Conference; that specially affected States lodged these objections from the time the rule first was articulated; and that these States have made them consistently since then -clearly indicates that these three States are not simply persistent objectors, but rather that the rule has not formed into a customary rule at all. 47 and statements that could just as easily be motivated by politics as by a sense of legal obligation. Some cited practice makes specific reference to a treaty as the basis for obligations in this area. In 1992, in a memorandum annexed to a letter to the Chairman of the Sixth Committee of the UN General Assembly, the United States and Jordan stated that Article 55 of AP I requires States Parties to ''take care in warfare to protect the natural environment against widespread, long-term and severe damage.'' That is, the United States and Jordan described the rule as a treaty-based, rather than customary, obligation. 48 Israel's Practice Report, which states that Israeli Defense Forces do not use or condone methods or means of warfare that Rule 45 covers, contains no suggestion that Israel has adopted this policy out of a sense of legal obligation. 49 With regard to the twenty State military manuals the Study cites (all but one of which are from States Parties to AP I), the Study offers no evidence that any of these nineteen States Parties included such a provision in their manuals out of a sense of opinio juris, rather than on the basis of a treaty obligation. In sum, none of the examples given clearly illustrates unequivocal support for the rule, either in the form of State practice or of opinio juris.
Domestic criminal laws
The Study lists various States' domestic criminal laws on environmental damage, but some of those laws flow from the obligation in Article 85 of AP I to repress breaches of the Protocol. Certain other States' laws criminalize a broad crime termed ''ecocide,'' but most of the cited provisions fail to make clear whether this crime would apply to acts taken in connection with the use of military force. As noted above, a number of States (including Australia, Burundi, Canada, Congo, Georgia, Germany, Netherlands, New Zealand, Trinidad, and the United Kingdom) have incorporated ICC Article 8(2)(b)(iv) into their criminal codes, but the ICC provision prohibits the use of the weapons described in Rule 45 only in those cases in which their use ''would be clearly excessive in relation to the concrete and direct overall military advantage anticipated.'' 50 These domestic criminal provisions clearly do not support the broader statement in Rule 45, which would preclude States from taking into account the principles of military necessity and proportionality. Finally, the Study offers almost no evidence that any of these States has enacted criminal laws prohibiting this activity out of a sense of opinio juris. The fact that a State recently criminalized an act does not necessarily indicate that the act previously was prohibited by customary international law; indeed, a State may have criminalized the act precisely because, prior to its criminalization in domestic law, it either was not banned or was inadequately regulated.
Operational practice
The Study examines only a limited number of recent examples of practice in military operations and draws from these examples the conclusion that ''[p]ractice, as far as methods of warfare (…) are concerned, shows a widespread, representative and virtually uniform acceptance of the customary law nature of the rule found in Articles 35(3) and 55(1)'' of AP I. 51 However, the cited examples are inapposite, as none exhibited the degree of environmental damage that would have brought Rule 45 into play. Rather than drawing from that the conclusion that the underlying treaty provisions on which the rule is based are too broad and ambiguous to serve as a useful guideline for States, as the United States long has asserted, the Study assumes that the failure to violate the rule means that States believe it to be customary law. It is notable that, following Iraq's attacks on Kuwait's oil fields, most international criticism focused on the fact that these attacks violated the doctrines of military necessity and proportionality. 52 Most criticism did not assert potential violations of customary rules pertaining to environmental damage along the lines of Rule 45. 53 The Committee Established to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia noted that ''it would appear extremely difficult to develop a prima facie case upon the basis of these provisions [of AP I], even assuming they were applicable.'' 54 It may be the case that Rule 45 as drafted, like the treaty provisions on which it is based, sets such a limited and imprecise boundary on action as not to function as a rule at all.
Non-international armed conflicts
For all of the reasons that the Study fails to offer sufficient evidence that the provision in Rule 45 is a customary rule in international armed conflict, the Study fails to make an adequate case that the rule is customary international law applicable to non-international armed conflicts. (The Study itself acknowledges that the case that Rule 45 would apply in non-international conflicts is weaker.
)
The fact that a proposal by Australia to include a provision like Article 35(3) in AP II failed further undercuts the idea that Rule 45 represents a rule of customary international law in non-international armed conflicts.
56
Summary
States have many reasons to condemn environmental destruction, and many reasons to take environmental considerations into account when determining which military objectives to pursue. For the reasons stated, however, the Study has offered insufficient support for the conclusion that Rule 45 is a rule of customary international law with regard to conventional or nuclear weapons, in either international or non-international armed conflict.
Rule 78: ''The anti-personnel use of bullets which explode within the human body is prohibited.'' Although anti-personnel bullets designed specifically to explode within the human body clearly are illegal, and although weapons, including exploding bullets, may not be used to inflict unnecessary suffering, Rule 78, as written, indicates a broader and less well-defined prohibition. The rule itself suffers from at least two problems. First, it fails to define which weapons are covered by the phrase ''bullets which explode within the human body.'' To the extent that the Study intends the rule to cover bullets that could, under some circumstances, explode in the human body (but were not designed to do so), State practice and the ICRC's Commentary on the 1977 Additional Protocol reflect that States have not accepted that broad prohibition. Second, there are two types of exploding bullets. The first is a projectile designed to explode in the human body, which the United States agrees would be prohibited. The second is a high-explosive projectile designed primarily for anti-matériel purposes (not designed to explode in the human body), which may be employed for anti-matériel and anti-personnel purposes. Rule 78 fails to distinguish between the two. If, as the language suggests, the Study is asserting that there is a customary international law prohibition on the anti-personnel use of anti-matérial exploding bullets, the Study has disregarded key State practice in this area. Third, the Study extrapolates the rule to non-international conflicts without a basis for doing so.
Bullets covered
With regard to which weapons are covered by the phrase ''bullets which explode within the human body,'' the language in Rule 78 appears to use an effects-based test, and in doing so fails to distinguish between projectiles that almost always detonate within the human body, including those specifically designed to do so; projectiles that foreseeably could detonate within the human body in their normal use; and projectiles that in isolated or rare instances outside their normal use might detonate within the human body. Although there are important practical differences among these types of munitions -and, more generally, between munitions designed to explode within the human body and those designed for other, lawful purposes -the language of the rule suggests that the Study considers all three categories in applying this effects-based test to be illegal. If so, there is no evidence that States have accepted this standard; if States have accepted a rule in this area, it is only with regard to the first category of projectiles -those designed to explode within the human body. Indeed, the Study concedes, ''The military manuals or statements of several States consider only the anti-personnel use of such projectiles to be prohibited or only if they are designed to explode upon impact with the human body.'' 57 The Study, however, ignores the significance of design in its formulation of Rule 78. 58 The ICRC put forward an effects-based standard at the Second CCW Review Conference in 2001, in proposing that CCW States Parties consider negotiating a protocol that would prohibit the anti-personnel use of bullets that explode within the human body. Although the Study notes the ICRC's own submission to the Review Conference, 59 it fails to note that States Parties did not choose to pursue a protocol or other instrument on this issue. The ICRC proffered this same standard in the now-withdrawn ''superfluous injury or unnecessary suffering'' (''SIrUS'') project. Because of its use of this ''effects-based'' (rather than design-based) standard, the Study's commentary also brings into the discussion certain weapons that we do not consider to fall within the category of bullets that explode within the human body. The statement in the commentary to Rule 78 that 57 ''certain 12.7mm bullets exploded in human tissue stimulant'' appears to be an effort to include in the category of bullets that explode within the human body the 12.7mm Raufoss multi-purpose ammunition.
60 The Study's statement refers to a 1998 ICRC test that subsequently proved flawed in its methodology, results, and conclusions in a 1999 re-test at Thun, Switzerland, of which ICRC members were observers. 61 The published conclusions of the participants in the re-test did not support the ICRC conclusion that this ammunition should be considered to be the type that explodes in the human body, yet the Study does not mention this 1999 re-test.
Uses covered
The rule as written suggests a total ban on all instances in which exploding bullets may be used against personnel, but State practice does not support this. Efforts to restrict the use of exploding bullets date back to the 1868 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight (the ''St. Petersburg Declaration''). 62 This Declaration banned the use of exploding bullets in international armed conflict between the States Parties. Only seventeen government representatives, however, signed the St. Petersburg Declaration, with two other States, Baden and Brazil, acceding in 1869. Despite the Study's assertion that the St. Petersburg Declaration represented the practice of ''most of the States in existence at that time, '' 63 it actually represented that of less than half of the States then in existence. 64 Furthermore, only one State has acceded to the St. Petersburg Declaration since 1869. ''At present it is widely held that in view of the development in weapons technology and state practice the St. Petersburg Declaration cannot be interpreted literally, or in any case that it has not as such become declaratory of customary international law (…) [T]he prohibition 60 Study, Vol. I, p. 273. 61 In part, the 1998 test was flawed because it was set up in a way that was contrary to the principle that ''in looking at small caliber weaponry, it is necessary to look not just at the bullet but at the entire means of delivery and the context in which the weapon will be used.'' Christopher Greenwood, ''Legal aspects of current regulations. contained in it serves to illustrate the principle prohibiting the causing of unnecessary suffering, at least as it was contemplated in 1868.'' 66 U.S. legal reviews have detailed State practice contrary to the ICRC's statement and consistent with the conclusion contained in the above quotation. The ICRC fails to cite this contrary practice in its summary of those U.S. legal reviews. 67 The 1923 Hague Draft Rules of Air Warfare (the ''Air Rules''), which explicitly superseded the St. Petersburg Declaration with regard to explosive projectiles, established an exception to the broad ban on explosive bullets for explosive projectiles used ''by or against an aircraft.'' 68 Although the Study refers to the Air Rules, it does not note that this exception to the total ban on use of exploding bullets permits their use by aircraft without categorical target restrictions, i.e., permits such use for anti-matériel or anti-personnel use. Since States developed the Air Rules, States widely have employed bullets that may detonate on impact with materiel for both anti-matériel and anti-personnel purposes.
69 Such ammunition was in common use by all States that participated in World War II, and in conflicts thereafter -including in widespread aircraft strafing of enemy forces, a practice common to every conflict since World War I in which aircraft were employed. The considerable State practice involving the use of such anti-matériel weapons against forces are indications that Rule 78's apparently total prohibition on the anti-personnel use of exploding bullets does not reflect customary international law.
The practice the Study cites does not support a rule banning the use of exploding bullets against personnel in all circumstances. The Study includes in Volume II examples from the military manuals of eleven countries, only six of which contain unqualified bans on exploding bullets; 70 the legislation of six countries, only three of which provide additional support for the rule as stated; Of these, Germany's clearly opposes the rule as written, and France's, Italy's, and the United Kingdom's offer inconclusive support. The U.S. Air Force Pamphlet, also cited for Rule 157, bears a disclaimer that states, ''This pamphlet is for the information and guidance of judge advocates and others particularly concerned with international law requirements applicable during armed conflict. It furnishes references and suggests solutions to a variety of legal problems but it is not directive in nature. As an Air Force pamphlet, it does not promulgate official U.S. Government policy although it does refer to U.S., DoD and Air Force policies.'' The U.S. Air Force Pamphlet therefore cannot be considered a useful example of State practice. 71 Legislation of Andorra, Australia, Ecuador, Italy, the Netherlands, and Yugoslavia. Ecuador's legislation bans only the use of exploding bullets by its National Civil Police, and Italy's includes an exception for ''air or anti-air systems''. 73 Among all these sources, at most two cite customary international law as the legal basis for regulations on the use of exploding bullets. 74 Even disregarding the existence of contrary State practice, this body of evidence is insufficient to establish the customary nature of the rule as stated.
The examples of operational practice adduced by the Study are particularly questionable. The Report on the Practice of Indonesia states only that exploding bullets are reported as prohibited in Indonesia, an unconfirmed example of State practice. 75 The Report on the Practice of Jordan states only that Jordan ''does not use, manufacture or stockpile explosive bullets'', but does not state whether it does so out of a sense of legal obligation under customary or treaty law, or whether it simply chooses not to do so due to policy or practical concerns. 76 In general, the Study fails to recognize that different militaries have different requirements, and that a State may decide not to use exploding ammunition for military rather than legal reasons.
The only example of actual battlefield behavior cited by the Study in support of Rule 78 is an accusation by the Supreme Command of the Yugoslav People's Army (''JNA'') of the Socialist Federal Republic of Yugoslavia that Slovene forces used exploding bullets. 77 It is unclear whether the bullets were used by ground forces against other ground forces, by airplanes against personnel, or in some other way. Most important, due to the use of ellipses in the Study, it is unclear whether the alleged behavior by Slovene forces was criticized as being ''prohibited under international law'' due to the anti-personnel use of exploding bullets per se or, rather, criticized as being used against ''members and their ensuring that there are appropriate fora to exercise jurisdiction over the most serious violations of international law. 79 One part of this solution is to ensure that those committing such offenses cannot find safe havens, by requiring States Parties to various treaties to reduce jurisdictional hurdles to their prosecution. For example, Article 146 of the Fourth Geneva Convention requires all States Parties to extradite or prosecute an individual suspected of a grave breach, even when a State lacks a direct connection to the crime. The Study, however, does not offer adequate support for the contention that Rule 157, which is stated much more broadly, represents customary international law.
Clarity of the asserted rule
If Rule 157 is meant to further the overall goal of the Study to ''be helpful in reducing the uncertainties and the scope for argument inherent in the concept of customary international law, '' 80 it must have a determinate meaning. The phrase ''war crimes,'' however, is an amorphous term used in different contexts to mean different things. The Study's own definition of this term, laid out in Rule 156, is unspecific about whether particular acts would fall within the definition. For the purpose of these comments, we assume that the ''war crimes'' referred to in Rule 157 are intended to be those listed in the commentary to Rule 156. These acts include grave breaches of the Geneva Conventions and AP I, other crimes prosecuted as ''war crimes'' after World War II and included in the Rome Statute, serious violations of Common Article 3 of the Geneva Conventions, and several acts deemed ''war crimes'' by ''customary law developed since 1977,'' some of which are included in the Rome Statute and some of which are not.
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Assuming this to be the intended scope of the rule, we believe there are at least three errors in the Study's reasoning regarding its status as customary international law. First, the Study fails to acknowledge that most of the national legislation cited in support of the rule uses different definitions of the term ''war crimes,'' making State practice much more diverse than the Study acknowledges. Second, the State practice cited does not actually support the rule's definition of universal jurisdiction. Whereas Rule 157 envisions States claiming jurisdiction over actions with no relation to the State, many of the State laws actually cited invoke the passive or active personality principle, the protective principle, or a territorial connection to the act before that State may assert jurisdiction. Furthermore, the Study cites very little evidence of actual prosecutions of war crimes not connected to the forum State (as opposed to the mere adoption of legislation by the States).
82 Third, the Study conflates actions taken pursuant to 79 The Geneva Conventions and AP I incorporate elements that reflect these efforts. 80 Study, Vol. I, p. xxix. 81 Ibid., pp. 574-603. 82 ''[I]t should be stressed that custom-generating practice has always consisted of actual acts of physical behavior and not of mere words, which are, at most, only promises of a certain conduct. The frequent confusion seems to result from the fact that verbal acts, such as treaties, resolutions or declaration, are of course also acts of behavior in the broad sense of the term and they may in certain cases also constitute treaty obligations with those taken out of a sense of customary legal obligation under customary international law. These errors undermine the Study's conclusion that Rule 157 constitutes customary international law.
Diverse understandings of ''war crimes''
The national legislation cited in the commentary to Rule 157 employs a variety of definitions of ''war crimes,'' only a few of which closely parallel the definition apparently employed by the Study, and none that matches it exactly. 83 Much of the legislation cited does not precisely define ''war crimes'' and therefore cannot be relied on to support the rule. Although the military manuals of Croatia, Hungary, and Switzerland, among others, appear to define ''war crimes'' as ''grave breaches,'' the lack of specificity leaves the intended meaning ambiguous. 84 Even among the few States that employ a definition of ''war crimes'' similar to that in 
Exercise of universal jurisdiction over only limited acts
Although the Study cites legislation from more than twenty States that supposedly demonstrates the customary nature of Rule 157, not one State claims jurisdiction over all the acts cited in Rule 156 as ''war crimes'' in the absence of a State connection to the act, whether it be territorial or based on the active personality, passive personality, or protective principles. 86 The domestic legislation of a number of States, including Australia, Belgium, Colombia, Cyprus, and Zimbabwe, only asserts universal jurisdiction over grave breaches of the Geneva Conventions and AP I. 87 Other domestic legislation is focused even more narrowly: the legislation of Barbados, Botswana, Singapore, and Uganda, for instance, only asserts universal jurisdiction over grave breaches of the Geneva Conventions. 88 Further, many of the military manuals cited (including those of Belgium, France, South Africa, Spain, Sweden, and Switzerland) only refer to universal jurisdiction in the context of ''grave breaches,'' not ''war crimes'' more generally. 89 Lack of ''pure'' universal jurisdiction Additionally, several of the examples of State practice in the Study are not evidence of States vesting pure universal jurisdiction in their national courts over a set of offenses. Bangladesh's relevant criminal legislation, for instance, only grants jurisdiction over acts occurring in Bangladesh. 90 The Netherlands' military manual states that its law ''has not entirely incorporated the principle of universality (…). It requires that the Netherlands be involved in an armed conflict.'' 91 Other States provide for universal jurisdiction only for a subset of acts within their various definitions of ''war crimes.'' France vests universal jurisdiction in its courts over serious violations of international humanitarian law only in cooperation with the International Criminal Tribunals for the Former Yugoslavia and for Rwanda, and relies on the territoriality, active, and passive personality principles for all other war crimes. 92 Likewise, Australia vests universal jurisdiction in its national courts over ''grave breaches'' of the Geneva Conventions and Additional Protocol I, but requires active personality in order to exercise jurisdiction over other war crimes. 93 Finally, the Study cites several law of war treaties that do not actually illustrate cases in which States Parties agreed to establish universal jurisdiction. For instance, Amended Protocol II to the CCW and the 1997 Ottawa Convention contemplate a territorial link between the State Party and the wrongful act. 94 
Limited practice of prosecutions
Furthermore, although the Study lists more than twenty States that have enacted or have drafted legislation apparently vesting universal jurisdiction in their national courts over ''war crimes,'' the Study cites a mere nineteen instances in which State courts supposedly have exercised universal jurisdiction over ''war crimes. '' 95 Of these nineteen, two are not relevant because the defendants were not accused of ''war crimes,'' but of either genocide or genocide and crimes against humanity, respectively. 96 In another case cited in the Study, the government of Australia claimed jurisdiction based on the protective principle of national interest; the court based its decision on the plain language of a criminal statute and explicitly rejected the need to consider whether universal jurisdiction was applicable. 97 Additionally, in one Dutch case, the victims of the war crimes were Dutch citizens; consequently, the Dutch court based its jurisdiction on the passive personality principle, not on the basis of universal jurisdiction.
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If one puts these four inapposite cases aside, the remaining fifteen cases cited by the Study offer only weak evidence in support of Rule 157. In six of these cases, States explicitly claimed jurisdiction based not on customary rights but on rights and obligations conferred in treaties, primarily under Article 146 of the Fourth Geneva Convention. 99 The nine cases in which States claimed jurisdiction 95 Although Volume II of the Study contains references to twenty-seven cases, the Study does not assert that eight of these cases are examples of States exercising universal jurisdiction over war crimes. For example, the Musema case appears to be a situation in which Switzerland simply determined that dual criminality existed in Switzerland with regard to the offense for which the ICTR sought the defendant. 96 The Munyeshyaka case in France and the Demjanjuk case in the United States (which subsequently was overturned on unrelated grounds). In the Demjanjuk case, the Israeli arrest warrant on which the extradition request was based charged that Demjanjuk had operated the gas chambers in Treblinka ''with the intention of destroying the Jewish people [i.e., genocide] and to commit crimes against humanity.'' Demjanjuk v. Petrovsky, 776 F.2d 571, 578 (6 th Cir. 1985) . For the Munyeshyaka case, see Study, Vol. II, p. 3915, para. 253. 97 The Polyukhovich case. The majority opinion stated, ''It is enough that Parliament's judgment is that Australia has an interest or concern. It is inconceivable that the court could overrule Parliament's decision on that question. That Australia has such an interest or concern in the subject matter of the legislation here, stemming from Australia's participation in the Second World War, goes virtually without saying (…). It is also unnecessary to deal with the alternative submission that the law is a valid exercise of the power because it facilitates the exercise of universal jurisdiction under international law.'' 91 ILR 13-14 (1991). 98 The Rohrig and Others case. ''Article 4 of the Decree on Special Criminal Law [that the defendants were charged with violating] was, however, in accordance with international law as being based on the principle of 'passive nationality' or 'protection of national interests.''' 17 ILR 393, 396 (1950). 99 See Study, Vol. II, p. 3914, para. 251 (Sarić), pp. 3914-3915, para. 252 (Javor), pp. 3915-3916, para. 254 (Djajić), pp. 3916-3917, para. 255 (Jorgić), p. 3917, para. 256 (Sokolović) and para. 257 (Kusljić). The prosecution in the Sokolović and Kusljić cases successfully argued that crimes committed by the accused (Bosnian nationals) in Bosnia and Herzegovina were part of an international armed conflict, and that obligations under Article 146 of the Geneva Conventions (relating to grave breaches) therefore were applicable. It follows that this arguably strained reliance on the Geneva Conventions denotes a hesitance to claim a right to universal jurisdiction under customary international law. In addition, the German Penal Code permitted its domestic courts to exercise jurisdiction over grave breaches ''if this was provided for in an international treaty binding on Germany''. Thus, the German law explicitly looks to the existence of a treaty permitting the exercise of such jurisdiction, and does not rely on any customary international legal ''right.'' based on customary rights come from only six States: Belgium, Canada, Israel, the Netherlands, Switzerland, and the United Kingdom. 100 The practice of six States is very weak evidence of the existence of a norm of customary international law. This body of practice is insufficiently dense to evidence a customary right of States to claim jurisdiction over the broad array of actions listed in rule 156, and is further weakened when one examines the facts of those cases. Indeed, in many of these cases, States were prosecuting acts that had been committed before the Geneva Conventions were adopted, but that ultimately were considered grave breaches in the Conventions. 101 Thus, although the prosecuting States were not in a position to rely on their treaty obligations as a basis for their prosecutions, the acts at issue effectively were grave breaches. These cases, therefore, should not be construed as supporting a customary right to claim jurisdiction over most of the acts listed in Rule 156 as ''war crimes'' on the basis of universality.
Opinio juris
Finally, and significantly, the Study fails to demonstrate that sufficient opinio juris exists to declare Rule 157 customary international law. National legislation vesting universal jurisdiction over particular acts evidences the view of that State that it has the right to exercise such jurisdiction, but does not indicate whether that view is based on customary law or treaty law. 102 Among the evidence cited by the Study, at most nine States express a definitive opinio juris as to the customary nature of the right to vest universal jurisdiction (with the majority of those nine having never exercised this jurisdiction). 103 The majority of States that have adopted legislation make explicit in their laws that universal jurisdiction is based on prerogatives gained through treaties, not through customary international law. For example, the Geneva Conventions Act of Barbados provides that ''a person who commits a grave breach of any of the Geneva Conventions of 1949 (…) may be tried and punished by any court in Barbados that has jurisdiction in respect of similar offences in Barbados as if the grave breach had been committed in Barbados.'' 104 The legislation of France, Ireland, and Spain, 105 among others, also makes explicit that claims of universal jurisdiction stem from treaty law. Given the salience of treaty obligations in these and other instances, it is inappropriate to assume that the remaining States -those that do not explicitly state the legal basis for their legislation -do so out of a sense of entitlement arising from customary international law.
Summary
The State practice cited is insufficient to support a conclusion that the broad proposition suggested by Rule 157 has become customary: examples of operational practice are limited to a handful of instances; a significant number of the examples do not support the Rule; and the cited practice utilizes definitions of ''war crimes'' too divergent to be considered ''both extensive and virtually uniform''.
